





or accident. It should be noted,
however, that an employer may
deduct from an exempt employee's
sdary for a sick day or days if the
exemptempl oy eehasuseduphisor
her alotted paid sick days. In no
event, however, can an employer
deduct any wages from the salary
when the exempt employee worked
partoftheday.

According to the California
LaborCommissioner, ifanemployer
requires("directlyorindirectly”)that
an exempt employee perform work
on any day when he has ostensibly
absented himsdlf for a full day, the
exemptempl oyee'ssal arymaynotbe
reduced. In the case that was
presented to the Labor
Commissioner, theempl oyeepicked
up voice-mail and e-mail for
approximately10to15minuteseach
dayduring hisentirevacation week.
I nhisopinionlettertotheemployer,
the Labor Commissioner noted that
theemployercoul ddockthepro-rata
amount of the exempt employee's
salaryfortheful |-dayabsence, unless
theemployerrequiresthattheexempt
employee perform some work on a
day the exempt employee absented
himself. In the fact situation
presentedtothel. aborCommissioner
there was no indication whether the
employer requested or required the
empl oyeetopi ck-upvoicemailsand
e-mailswhileonvacation,orwhether
the employee did 0 on his own
initiative.

Court Finds Employees
ShouldHaveBeenPaidFor
Time Spent Getting Into
andOutOfProtectiveGear

Meat packing employeesof | BP,
Inc., the world's largest producer of
freshbeef,porkandrel atedproducts,
filedaclassactionunderthefederal
Fair Labor Standards Act (FLSA)
seeking compensation for the time
spent "donning and doffing"

protective gear that they were
requiredtowearwhileworkinginthe
meatpackingfacilities. TheCourtof
Appedls for the Ninth Circuit - in
Alvarez v. IBP, Inc. - agreed that the
employees were entitled to
compensation for the time spent
putting on and taking off protective
gearthatwasuniqueto their workat
IBP (eg., liquid-repelling Seeves,
aprons and leggings, Kevlar gloves,
mesh aprons, etc.) and for time
walking between the dressing area
and the work station, but not for the
minimal time spent donning and
doffing non-unique protective gear
such as hardhats and safetygoggles.
Sincel BPwasonnoticeoftheFLSA's
requirements, its violation was
"willful,"resultinginanextensi onof
the applicable statute of limitations
periodfromtwotothreeyearsandan
awardofliquidateddamages.

Employee Did Not
“Trepass’ BySendingM ass
E-mails To Former
Employer

Former Intel engineer Kourosh
Hamidi formed a group entitled
"Former and Current Employees of
Inte" ("FACE-Intd") todisseminate
information and views critical of
Intel's employment and personnel
policies and practices. Over a 21-
monthperiod,Hamidi sentasmanyas
35,000 messages to e-mailaddresses
atintel. Thetrialcourtgrantedintel's
requesttopermanentlyenjoinHamidi
"from sending unsolicited e-mail to
addresses on Intel's computer
systems,” and the Court of Appea
affirmed. The Cdifornia Supreme
Court in Intel Corp. v. Hamidi
reversedinad-to-3vote,decliningto
extend the common law tort of
trespass to property to "an otherwise
harmless eectronic communication
whosecontentsaeobjectionable.”

Good Cause Was Not
Required To Terminate
Independent Contractors
OflnsuranceCompany

Several State Farm Insurance
agents all egedthatthecompanyhad
terminated them in breach of their
independent contractor agreements.
The digtrict court granted summary
judgmentinfavorof StateFarm,and
the Court of Appeds for the Ninth
Circuitin Applingv.StateFarmMut.
Auto.Ins.Co. agreed,holdingthatthe
terminationprovisioninthecontracts
did not require good cause and, in
fact,expresslypermittedtermination
a will by either paty. The Ninth
Circuitrefusedtoallowtheagentsto
introduce oral evidence concerning
the written at-will provisions in the
contract since the agents sought to
varyratherthanmerelyinterpret the
termsofawrittencontract. Thecourt
further held thatStateFarmhadnot
violated the "implied covenant of
goodfaithand fair dealing,"because
the covenant cannot be used to
impose substantive limits on the
contracting parties beyond those
incorporatedinthespecifictermsof
theagreementitself.

California Supreme Court
Decision Addresses
Discrimination In Workers
CompensationContext

Fortwenty-fiveyears,employers
have been hounded by a Cdifornia
SupremeCourtdecisionthatdefined
discrimination under the workers
compensationlawsasanyactionthat
"adversel yaffects'anemployeewith
awork-relatedinjury. Thissummer,
however, the Supreme Court
corrected this misapplication of the
law. Withbarelyabackwardglance
at its 1978 Judson Steel Corp.
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opiion, Llhe Court concluded in Department of
Rehabilitationv WCAB (Laiher) that an employee - who
was forced to use lus accumulated sick and vacationleave
for the time he was away from work seeing his phys:cian
forhisworkrelated injury - wasnottreated differeatly than
any other employee who visited his or her ductor duning
the workday. Consequently, the employee's Labor Code §
13Za discnimination claim vras rejected by the Court
because, "alkough his injury was industrial, nothing
suggests hie employer singled him ocut jfor
disadvantageons treatment because of the industrial
nature of his iniry "

Unfortunately, the courtrefused to reverse. orto even
address, its previovs rulingin Judson Steel Corp. viherethe
court fourd that the employer disciiminated aganst an
employee who lost his scmiority ust as any other
employee would) because he was off work for over 12
moaths dueto aninjury at work. Giventhe Court's newest
decision, however, 1t appears that eiployers can safely
essume that they are sof discnminating against an
smployee with a work mjury merely bzcause they apply
their 1ules and policies to all employees equally. Civen
that Juason Steel Corp. 15 still on the books, however,
employers should insure that their policies are indeed
applied equally, induding the exceptions. For example,

the misgwded and overly expansive Judsan Steel Corp.
decision might have been avoided if the employer had
saply asked the umion, as it had on several other
oucasions, to extend its senionty rules for the injured
employee.

EDD To Adopt Regulations Pertaining To
Paid Family Care Leave Program

The Employment Developinent Department {"EDD")
15 proposing to adoptregulations for th: new Paid Family
Care Leave Program. which 1s also called the Family
Temporary Disability Insurance ' FTDI") program. The
lavwr was enacted 1 September 2002; it becomes operative
January 1, 2004, for leaves commencing on or after July 1,
2004. It provid=s for up to six weeks of partial wage
1eplacement benefits within any 12-month period when
employees take leave from work to care for a seriously 1ll
cluld, spouse, parent, ot domestic partner, orta bond with a
new clild.  For further information, contact Lewis
Janowsky or Marion Quesenbery of Rymn & Jancwsky
LLP.  Requred notice forms tuv employees can be
downloaded from EDD website,
WWW. edd. ca govidirap/dipub itm

R&J Emp loyment Law Newsletter is available on the Internet at
Rynn & Janowsky, LLP’s website www.rjlaw.com.
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