




or accident. It should be noted,
however, that an employer may
deduct from an exempt employee's
salary for a sick day or days if the
exemptemployeehasuseduphisor
her allotted paid sick days. In no
event, however, can an employer
deduct any wages from the salary
when the exempt employee worked
partoftheday.

According to the California
LaborCommissioner, ifanemployer
requires("directlyorindirectly")that
an exempt employee perform work
on any day when he has ostensibly
absented himself for a full day, the
exemptemployee'ssalarymaynotbe
reduced. In the case that was
p r e s e n t e d t o t h e L a b o r
Commissioner, theemployeepicked
up voice-mail and e-mail for
approximately10to15minuteseach
dayduring hisentirevacation week.
Inhisopinionlettertotheemployer,
the Labor Commissioner noted that
theemployercoulddockthepro-rata
amount of the exempt employee's
salaryforthefull-dayabsence,
theemployerrequiresthattheexempt
employee perform some work on a
day the exempt employee absented
himself. In the fact situation
presentedtotheLaborCommissioner
there was no indication whether the
employer requested or required the
employeetopick-upvoicemailsand
e-mailswhileonvacation,orwhether
the employee did so on his own
initiative.

Meat packing employeesofIBP,
Inc., the world's largest producer of
freshbeef,porkandrelatedproducts,
filedaclassactionunderthefederal
Fair Labor Standards Act (FLSA)
seeking compensation for the time
spent "donning and doffing"

protective gear that they were
requiredtowearwhileworkinginthe
meatpackingfacilities. TheCourtof
Appeals for the Ninth Circuit - in

agreed that the
employees were ent i t led to
compensation for the time spent
putting on and taking off protective
gearthatwasuniqueto their workat
IBP (e.g., liquid-repelling sleeves,
aprons and leggings, Kevlar gloves,
mesh aprons, etc.) and for time
walking between the dressing area
and the work station, but for the
minimal time spent donning and
doffing non-unique protective gear
such as hardhats and safetygoggles.
SinceIBPwasonnoticeoftheFLSA's
requirements, its violation was
"willful,"resultinginanextensionof
the applicable statute of limitations
periodfromtwotothreeyearsandan
awardofliquidateddamages.

Former Intel engineer Kourosh
Hamidi formed a group entitled
"Former and Current Employees of
Intel" ("FACE-Intel") todisseminate
information and views critical of
Intel's employment and personnel
policies and practices. Over a 21-
monthperiod,Hamidisentasmanyas
35,000 messages to e-mailaddresses
atIntel. ThetrialcourtgrantedIntel's
requesttopermanentlyenjoinHamidi
"from sending unsolicited e-mail to
addresses on Intel's computer
systems," and the Court of Appeal
affirmed. The California Supreme
Court in

ina4-to-3vote,decliningto
extend the common law tort of
trespass to property to "an otherwise
harmless electronic communication
whosecontentsareobjectionable."

Several State Farm Insurance
agents allegedthatthecompanyhad
terminated them in breach of their
independent contractor agreements.
The district court granted summary
judgmentinfavorofStateFarm,and
the Court of Appeals for the Ninth
Circuitin

agreed,holdingthatthe
terminationprovisioninthecontracts
did not require good cause and, in
fact,expresslypermittedtermination
at will by either party. The Ninth
Circuitrefusedtoallowtheagentsto
introduce oral evidence concerning
the written at-will provisions in the
contract since the agents sought to
varyratherthanmerelyinterpret the
termsofawrittencontract. Thecourt
further held thatStateFarmhadnot
violated the "implied covenant of
goodfaithand fair dealing,"because
the covenant cannot be used to
impose substantive limits on the
contracting parties beyond those
incorporatedinthespecifictermsof
theagreementitself.

Fortwenty-fiveyears,employers
have been hounded by a California
SupremeCourtdecisionthatdefined
discrimination under the workers
compensationlawsasanyactionthat
"adverselyaffects"anemployeewith
awork-relatedinjury. Thissummer,
however, the Supreme Court
corrected this misapplication of the
law. Withbarelyabackwardglance
at its 1978
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