


penalty-equaltoonehourof payfor
every employee on the late morning
shift-foreverydayworkedforupto
threeyears. Whenmultipleshiftsor
crews areinvolved,thepenaltiescan
easilyexceed$1million.

Do Not Permit Employees to
Work Through Their Rest
Periods

The penalty for rest period
violations is one hour of pay per
employee for each rest period not
provided. Fortunately,therestperiod
provisions of the IWC Orders are a
littleclearer. Generally,theyrequire
employers to "authorize andpermit"
eachempl oyeetotakearestperi odof
at least 10 minutes per every four
hours, or "magor fraction thereof,"
unless the employee works lessthan
3% hours. The IWC Orders further
state that, "insofar as practicable”
rest breaks must be taken "in the
middleofeachworkperiod."

Of course, there are employees
whowouldratherworkthroughtheir
mealtimeorwhowoul dprefertoskip
theirrestperiod. Don'tletthemdoit.
First, and most importantly, unless
theempl oyeeiscoveredbyaspecific
exceptionwhichallowsawaiver(and
thereareveryfew),the employer is
responsible for insuring that his
employees actual lytaketherequired
meal andrestbreaks,regardl essofthe
employee's wishes. Second, nearly
everyemployeewhoisfired believes
that he has been unfarly treated.
Consequently, an employee who is
discharged for poor performance
might forget that two years ago he
toldhisempl oyerthathedidnotwant
totakearestbreak. Asaresult,even
iftheempl oyeedecidesnottosuehis
employerforwrongfultermination,it
is a good bet that he will file a
complaint with the Labor
Commissioner claiming that he was
denied breaks. The Labor
Commissionerwilllikelycommence
an investigation into whether this
employee- andallofthecompany's
other employees - are entitled to

compensation for the missedbreaks
(ormeal periods).

Inaddition,meal andrestperiods
shouldnotbea” hitandmiss"affair.
Ifchallenged,itistheemployerwho
must prove that he provided the
requiredbreaks. Consequently, it is
extremelyimportantthatmeal breaks
arecarefullyand accurately recorded
for each employee. And while
employees do not ordinarily record
theirrestperiods,manyemployers in
California have incorporated
language on timecardsortimesheets
for theemployeestocertifythatthey
received all required rest periods
duringthepayperiod. Theserecords
can be the difference between a $1
millionfineandnone. ContactLewis
Janowsky or Marion Quesenbery of
Rynn & Janowsky, LLP for possible
suggested|anguagetobeincludedon
timesheetsortimecards.

Time Spent Traveling on
Out-of-Town Business
Trips Constitutes "Hours
Worked"

“Hours Worked" Includes
Time Spent Checking In
Baggage, Clearing Airport
Security,Etc.

Under California law, the time
spent traveling by non-exempt
employees to and from a business
meeting,trainingconference,orother
event- whereattendanceisrequired
by the employer - constitutes hours
worked, regardless of whether the
traveltakesplaceduringregularwork
hours or includes an overnight say.
For example, Cdlifornia employers
mustcompensate employees for the
timetheyspendwaitingtopurchasea
ticket,check inbaggage,gothrough
airport security, etc. On the other
hand, time spenttaking abreakfrom
travel time in order to eat a medl,
deep, or engage in purely personal
pursuitsnotconnectedwithtraveling
(such as,spending an extradayina
city before or after the business

meeting in order to sightsee) is not
compensable.

In the case of an hourly non-
exempt employee, however, the
employer can set a separate rate of
pay for travel time before the
employeetravels. Thehourlyratefor
travel time cannot fall below
minimumwage. Theemployermust
aso reimburse the employee for all
expensesi ncurredinconnectionwith
theemployerrequiredtraveltime.

No Distinction in California
for Employee Who is
Passenger

In contrast to California law,
under federallawanemployer need
notcompensateanempl oyeefortime
spent in travel away from home
outsideofregularworkinghoursasa
passenger onanairplane,train,boat,
bus or automobile. If an employee
drives a vehicle to a meeting,
however, he must be paid for all
driving time. The California Labor
Commissioner makes no distinction
between travel as a passenger or as
thedriverofavehicle;ineithercase,
the travel time is counted as hours
worked.

Whenever date law conflicts
withfederallaw,asageneralrule,the
employerisrequiredtoapplythelaw
thatfavorstheemployee. Therefore,
all California employers must
comply with California law on
compensating for travel time to
required out-of-town meetings or
events.

Exempt Employee Who
Answers E-mail on
Vacation Day or While on
L eave of Absence May Be
EntitledtoPay

Underbothstateandfederallaw,
deductions canonlybemadefroma
salaried exempt employee's saary
when the employee "absents himself
from work" for a day or more for
personal reasons,otherthansi ckness
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or accident. It should be noted,
however, that an employer may
deduct from an exempt employee's
sdary for a sick day or days if the
exemptempl oy eehasuseduphisor
her alotted paid sick days. In no
event, however, can an employer
deduct any wages from the salary
when the exempt employee worked
partoftheday.

According to the California
LaborCommissioner, ifanemployer
requires("directlyorindirectly”)that
an exempt employee perform work
on any day when he has ostensibly
absented himsdlf for a full day, the
exemptempl oyee'ssal arymaynotbe
reduced. In the case that was
presented to the Labor
Commissioner, theempl oyeepicked
up voice-mail and e-mail for
approximately10to15minuteseach
dayduring hisentirevacation week.
I nhisopinionlettertotheemployer,
the Labor Commissioner noted that
theemployercoul ddockthepro-rata
amount of the exempt employee's
salaryfortheful |-dayabsence, unless
theemployerrequiresthattheexempt
employee perform some work on a
day the exempt employee absented
himself. In the fact situation
presentedtothel. aborCommissioner
there was no indication whether the
employer requested or required the
empl oyeetopi ck-upvoicemailsand
e-mailswhileonvacation,orwhether
the employee did 0 on his own
initiative.

Court Finds Employees
ShouldHaveBeenPaidFor
Time Spent Getting Into
andOutOfProtectiveGear

Meat packing employeesof | BP,
Inc., the world's largest producer of
freshbeef,porkandrel atedproducts,
filedaclassactionunderthefederal
Fair Labor Standards Act (FLSA)
seeking compensation for the time
spent "donning and doffing"

protective gear that they were
requiredtowearwhileworkinginthe
meatpackingfacilities. TheCourtof
Appedls for the Ninth Circuit - in
Alvarez v. IBP, Inc. - agreed that the
employees were entitled to
compensation for the time spent
putting on and taking off protective
gearthatwasuniqueto their workat
IBP (eg., liquid-repelling Seeves,
aprons and leggings, Kevlar gloves,
mesh aprons, etc.) and for time
walking between the dressing area
and the work station, but not for the
minimal time spent donning and
doffing non-unique protective gear
such as hardhats and safetygoggles.
Sincel BPwasonnoticeoftheFLSA's
requirements, its violation was
"willful,"resultinginanextensi onof
the applicable statute of limitations
periodfromtwotothreeyearsandan
awardofliquidateddamages.

Employee Did Not
“Trepass’ BySendingM ass
E-mails To Former
Employer

Former Intel engineer Kourosh
Hamidi formed a group entitled
"Former and Current Employees of
Inte" ("FACE-Intd") todisseminate
information and views critical of
Intel's employment and personnel
policies and practices. Over a 21-
monthperiod,Hamidi sentasmanyas
35,000 messages to e-mailaddresses
atintel. Thetrialcourtgrantedintel's
requesttopermanentlyenjoinHamidi
"from sending unsolicited e-mail to
addresses on Intel's computer
systems,” and the Court of Appea
affirmed. The Cdifornia Supreme
Court in Intel Corp. v. Hamidi
reversedinad-to-3vote,decliningto
extend the common law tort of
trespass to property to "an otherwise
harmless eectronic communication
whosecontentsaeobjectionable.”

Good Cause Was Not
Required To Terminate
Independent Contractors
OflnsuranceCompany

Several State Farm Insurance
agents all egedthatthecompanyhad
terminated them in breach of their
independent contractor agreements.
The digtrict court granted summary
judgmentinfavorof StateFarm,and
the Court of Appeds for the Ninth
Circuitin Applingv.StateFarmMut.
Auto.Ins.Co. agreed,holdingthatthe
terminationprovisioninthecontracts
did not require good cause and, in
fact,expresslypermittedtermination
a will by either paty. The Ninth
Circuitrefusedtoallowtheagentsto
introduce oral evidence concerning
the written at-will provisions in the
contract since the agents sought to
varyratherthanmerelyinterpret the
termsofawrittencontract. Thecourt
further held thatStateFarmhadnot
violated the "implied covenant of
goodfaithand fair dealing,"because
the covenant cannot be used to
impose substantive limits on the
contracting parties beyond those
incorporatedinthespecifictermsof
theagreementitself.

California Supreme Court
Decision Addresses
Discrimination In Workers
CompensationContext

Fortwenty-fiveyears,employers
have been hounded by a Cdifornia
SupremeCourtdecisionthatdefined
discrimination under the workers
compensationlawsasanyactionthat
"adversel yaffects'anemployeewith
awork-relatedinjury. Thissummer,
however, the Supreme Court
corrected this misapplication of the
law. Withbarelyabackwardglance
at its 1978 Judson Steel Corp.
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